STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

JUANI TA RU Z AND M GUEL ANGEL
RU Z, as parents and natural
guardi ans of MCHAEL A. RU Z, a
m nor, and JUANI TA RU Z and

M GUEL ANGEL RUI Z,

i ndi vi dual |y,

Petitioners,
Case No. 03-2749N
VS.

FLORI DA Bl RTH RELATED
NEUROLOG CAL | NJURY
COVPENSATI ON ASSQOCI ATI ON,

Respondent ,
and
PUBLI C HEALTH TRUST OF DADE
COUNTY, d/b/a JACKSON NORTH
MATERNI TY CENTER and UNI VERSI TY

OF MAM, d/b/a UN VERSITY OF
M AM SCHOCOL OF MEDI Cl NE,

| nt er venors.
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FI NAL ORDER

Pursuant to notice, the Division of Admnistrative
Heari ngs, by Admi nistrative Law Judge WIlliamJ. Kendrick, held
a final hearing in the above-styled case on June 17, 2004, by
video tel econference, with sites in Mam and Tal |l ahassee,

Fl ori da.
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STATEMENT OF THE | SSUES

1. Wether Respondent's proposal to accept the claimas
conpensabl e shoul d be approved.

2. |If so, the anpbunt and manner of paynment of the parental
award, the anobunt owing for attorney's fees and costs incurred
in pursuing the claim and the anmobunt owi ng for past expenses.

3. \Wether notice was accorded the patient, as

contenpl ated by Section 766.16, Florida Statutes (Supp. 1998),



or whether the failure to give notice was excused because the
pati ent had an "energency nedi cal condition," as defined by
Section 395.002(9)(b), Florida Statutes (Supp. 1998), or the
giving of notice was ot herw se not practicable.

PRELI M NARY STATEMENT

On July 17, 2003, Juanita Ruiz and M guel Angel Ruiz, as
parents and natural guardians of Mchael A Ruiz (Mchael), a
m nor, and Juanita Ruiz and M guel Angel Ruiz, individually,
filed a petition (clain) with the Division of Adm nistrative
Hearings (DOAH) for conpensation under the Florida Birth-Rel ated
Neur ol ogi cal Injury Conpensation Plan (Plan). Pertinent to this
case, apart fromcontending that Mchael suffered an injury
conpensabl e under the Plan, Petitioners also sought to avoid a
claimof Plan immunity in a civil action, by averring that, and
requesting a finding that, "Petitioners were provided with
notice of Jackson North Maternity Center's participation in

[the Plan] prior to the birth, but were never provided
notice of the University of Mam's, or its physicians'
participationin . . . [the Plan]."

DOAH served the Florida Birth-Rel ated Neurological Injury
Conmpensati on Association (NICA) with a copy of the claimon
July 30, 2003, and on March 29, 2004, follow ng a nunber of
extensions of tinme to do so, NNCA filed a Notice of

Conpensability, wherein it agreed the claimwas conpensable, and



requested that the issues of conpensability and notice be
bifurcated fromthose related to an award. 1In the interim by
Order of March 3, 2004, the Public Health Trust of Dade County,
d/ b/ a Jackson North Maternity Center and the University of
Mam , d/b/a University of Mam School of Mdicine, were
accorded | eave to intervene.

On April 7, 2004, Petitioners served an anended petition
whi ch, apart from contending that M chael suffered an injury
conpensabl e under the Plan, also sought to avoid Plan i munity
by averring that, and requesting a finding that, Jackson North
Maternity Center, the facility at which the birth occurred, was

not a "hospital,"” as that termis used in the Plan; that neither
Paul Norris, MD., nor Bel Barker, MD., physicians who provided
obstetrical services at birth, was a "participating physician,"
as that termis defined by the Plan; and that neither the
physi ci ans nor Jackson North Maternity Center gave notice, as
required by the Plan. N CA responded to the anmended petition on
April 8, 2004, wherein it again agreed the clai mwas
conpensabl e, and requested that the issues of conpensability and
notice be bifurcated fromthose related to an award. By O der
of April 13, 2004, NI CA s request for bifurcation was deni ed,
and the case progressed toward a schedul ed June 17 and 18, 2004,

hearing date. Notably, prior to hearing, Petitioners agreed

that Jackson North Maternity Center was a "hospital," as that



termis used in the Plan, and that Doctors Norris and Barker
were "participating physicians,” as that termis defined by the
Pl an. Consequently, the case proceeded to hearing on the issues
heretofore set forth in the Statement of the Issues.

At hearing, Juanita Ruiz testified on her own behalf, and
Petitioners' Exhibits 1, 2, 4-9, 11-17, 19, and 20, were
received into evidence.! Respondent's Exhibits 1-3, Intervenor
Public Health Trust of Dade County's (PHT's) Exhibits 1-6, and
I ntervenor University of Mam's Exhibits 1, 2 (except the
Public Health Trust of Dade County's answer to Interrogatory
1(c)), 3 and 4, were received into evidence. No other w tnesses
were called, and no further exhibits were offered.

The transcript of the hearing was filed July 9, 2004, and
t he conti nued deposition of Barry Materson, MD., was filed
July 23, 2004. Consequently, the parties were initially
accorded 10 days fromJuly 23, 2004, to file proposed fina
orders; however, at their request, the time for filing proposed
orders was | ater extended to August 9, 2004. Petitioners and
I ntervenor University of Mam elected to file such proposal s
and they have been duly considered.

FI NDI NGS OF FACT

Findings related to conpensability

1. Juanita Ruiz and M guel Angel Ruiz, are the natural

parents and guardi ans of Mchael A Ruiz, a mnor. Mchael was



born a live infant on August 14, 1998, at Jackson North
Maternity Center, a hospital |ocated in Dade County, Florida,
and his birth wei ght exceeded 2,500 grans.

2. Anong the physicians providing obstetrical services at
M chael's birth were Paul Norris, MD., and Bel Barker, MD.,
who, at all times material hereto, were "participating
physician[s]" in the Florida Birth-Rel ated Neurol ogical Injury
Compensation Plan, as defined by Section 766.302(7), Florida
Statutes (1997).72

3. Wien it has been established that obstetrical services
were provided by a participating physician at the infant's
birth, coverage is afforded by the Plan if it is also shown the
infant suffered a "birth-related neurol ogical injury,"” defined
as an "injury to the brain . . . of a live infant wei ghing at
| east 2,500 grans at birth caused by oxygen deprivation .
occurring in the course of l|abor, delivery, or resuscitation in
the i medi ate postdelivery period in a hospital, which renders
the infant permanently and substantially nentally and physically
inmpaired." § 766.302(2), Fla. Stat. See also 8§ 766.309 and
766.31(1), Fla. Stat.

4. In this case, it is undisputed, and the proof is
ot herwi se conpelling, that Mchael suffered severe brain injury
caused by oxygen deprivation occurring in the course of | abor,

delivery, or resuscitation in the imedi ate postdelivery period



in the hospital which rendered himpermanently and substantially
mental |y and physically inpaired. Therefore, the claimis
conpensabl e, and NICA' s proposal to accept the claimis
approved. 88 766.309 and 766.31(1), Fla. Stat.

Findings related to the award

5. Wien it has been resolved that a claimqualifies for
coverage under the Plan, the adm nistrative |law judge is
required to make a determ nation of how nuch conpensation shoul d
be awarded. 8§ 766.31(1), Fla. Stat. Pertinent to this case,
Section 766.31(1), Florida Statutes, provided for an award of
conpensation for the follow ng itens:

(a) Actual expenses for nedically necessary
and reasonabl e nedi cal and hospital,
habilitative and training, residential, and
custodi al care and service, for nedically
necessary drugs, special equipnment, and
facilities, and for related travel

(b) Periodic paynents of an award to the
parents or |egal guardians of the infant
found to have sustained a birth-rel ated
neur ol ogi cal injury, which award shall not
exceed $100,000. However, at the discretion
of the admi nistrative | aw judge, such award
may be made in a lunp sum

(c) Reasonabl e expenses incurred in
connection with the filing of a claimunder
Ss. 766. 301-766. 316, includi ng reasonabl e
attorney's fees, which shall be subject to

t he approval and award of the admi nistrative
| aw j udge .



6. In this case, Petitioners and Nl CA have agreed that,
shoul d Petitioners elect to accept benefits under the Pl an,
Petitioners recover the foll ow ng award:

(a) Reinbursenent of actual expenses

al ready incurred in the sumof $190. 65
together with the right to receive

rei nbursenent of actual expenses for future
medi cal bills pursuant to 8§ 766.31(1)(a),
Fla. Stat.

(b) A lunp sum paynent of $100, 000.00 to
the Petitioners in accordance with
§ 766.31(1)(b), Fla. Stat.

(c) Reinbursenent of reasonabl e expenses,

i nclusive of attorney's fees and costs to
the Petitioners, in the total sum of

$10, 580. 33, pursuant to 8§ 766.31(1)(c), Fla.
St at.

The notice provisions of the Plan

7. Wiile the claimqualifies for coverage under the Pl an,
Petitioners have responded to the health care providers' claim
of Plan immunity in a pending civil action, by averring that the
health care providers failed to give notice, as required by the
Pl an. Consequently, it is necessary to resolve whether the

notice provisions of the Plan were satisfied. O Leary V.

Fl orida Birth-Rel ated Neurol ogical |Injury Conpensation

Associ ation, 757 So. 2d 624, 627 (Fla. 5th DCA 2000)("All

guestions of conpensability, including those which arise
regardi ng the adequacy of notice, are properly decided in the

adm nistrative forum") Accord University of Mam v. MA., 793




So. 2d 999 (Fla. 3d DCA 2001); Tabb v. Florida Birth-Rel ated

Neurol ogi cal Injury Conpensation Association, 29 Fla. L. Wekly

D1982b (Fla. 1st DCA August 30, 2004). See al so Behan v.

Florida Birth-Rel ated Neurol ogical Injury Conpensation

Associ ation, 664 So. 2d 1173 (Fla. 4th DCA 1995). But see A

Children's Hospital, Inc. v. Departnent of Adm nistrative

Heari ngs, 863 So. 2d 450 (Fla. 2d DCA 2004) (certifying

conflict); Florida Health Sciences Center, Inc. v. Division of

Adm ni strative Hearings, 871 So. 2d 1062 (Fla. 2d DCA

2004) (sane); and Florida Birth-Rel ated Neurol ogical Injury

Conpensati on Associ ation v. Ferguson, 869 So. 2d 686 (Fla. 2d

DCA 2004) (sane) .

8. At all tinmes material hereto, Section 766.316, Florida
Statutes (Supp. 1998), prescribed the notice provisions of the
Pl an, as follows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be
participating physicians under s.
766.314(4)(c), under the Florida Birth-
Rel at ed Neurol ogical Injury Conpensation

Pl an shall provide notice to the obstetrical
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
forms furnished by the association and shal

i nclude a clear and conci se explanation of a
patient's rights and |limtations under the
plan. The hospital or the participating
physi cian may el ect to have the patient sign
a form acknow edgi ng recei pt of the notice



form Signature of the patient

acknow edgi ng recei pt of the notice form
rai ses a rebuttable presunption that the
notice requirenents of this section have
been net. Notice need not be given to a
pati ent when the patient has an energency
medi cal condition as defined in s.

[ 395.002(9)(b)][3 or when notice is not
practicabl e.

9. Pertinent to this case, Section 395.002(9)(b), Florida
Statutes (Supp. 1998), defined "energency nedical condition" to
nmean:

(b) Wth respect to a preghant wonan:

1. That there is inadequate tinme to effect
safe transfer to another hospital prior to
del i very;

2. That a transfer may pose a threat to the
health and safety of the patient or fetus;
or

3. That there is evidence of the onset and
persi stence of uterine contractions or
rupture of the nenbranes.

10. Responding to Section 766.316, Florida Statutes, N CA
devel oped a brochure, titled "Peace of Mnd for an Unexpected
Probl em (the NI CA brochure), which contained a clear and
conci se explanation of a patient's rights and limtations under
the Plan, and distributed the brochure to participating
physi ci ans and hospitals so they could furnish a copy of it to
their obstetrical patients. (Petitioners' Exhibit 15, the NI CA

brochure, "This brochure is prepared in accordance with the

mandate of § 766.316, Florida Statutes.")

10



Findings related to the hospital and notice

11. Pertinent to the hospital and the notice issue, the
proof denonstrates that on Wdnesday, July 22, 1998, Ms. Rui z,
acconpani ed by her husband, presented for pre-registration at
Jackson North Maternity Center, a hospital owned and operated by
the Public Health Trust of Dade County at 14701 Northwest 27th
Avenue, Opa Locka, Florida. At the time, consistent with
established practice, Ms. Ruiz was interviewed by a health
service representative, and asked to provide pertinent persona
and financial information for herself and her husband, including
address, tel ephone nunber, place of enploynent, nonthly wages
and expenses, and the identity of any commercial insurer, so the
service representative could conplete a nunber of forns. At
this time, the service representative also entered pertinent
data regarding the Ruizes in the hospital conputer data base.

12. During the interview process, four or six forns were
routinely conpl eted, dependi ng on whether the patient had
comrercial coverage, in which case four forns were conpl eted, or
whet her the patient desired to apply for Medicaid, in which case
six forns were conpleted. (Petitioners' Exhibit 6, pages 24-29
and Petitioners' Exhibit 5, pages 18 and 20). According to the
proof, the first formwas referred to as "Chronol ogi cal notes,"
on which the service representative noted the need for any

additional information or follow-up, and is not pertinent to

11



this case. The second, third, and fourth forns that were
conpleted in all cases, were the Application for Credit (on

whi ch the service representative noted the personal and
financial information provided for the patient and her
guarantor, here, M. Ruiz, including address, telephone nunber,
pl ace of enploynent, nonthly wages and expenses, and the
identity of any commercial insurer, and to which the patient and
her guarantor attested by signing), the Indigent |Incone
Attestation form (on which the service representative noted the
gross famly incone for the past 12 nonths, as disclosed by the
patient, and to which the patient and her guarantor attested by
signing), and the Patient Funding Source form (on which the
pati ent and her spouse attested that they had no other source of
funding, other than that disclosed on the insurance benefits
wor ksheet). (Petitioners' Exhibit 6, pages 24-29 and PHT's
Exhibit 1, Exhibits 5-7). |If the patient wi shed to apply for
Medi cai d, the service representative conpleted a Referral to
Medicaid for the patient's signature (formfive) and gave the
patient an Application for Medicaid (formsix) to conplete and
sign.* Here, there is no conpelling proof that Ms. Ruiz chose
to apply for Medicaid at pre-registration. Indeed, the only
forms she signed at pre-registration, that are of record, are
the Application for Credit, Indigent Attestation form and

Patient Funding Source form and the only Medicaid Assistance

12



Referral form of record was dated August 14, 1998, follow ng
Mchael's birth. (PHT's Exhibit 1, Exhibits 5-7 and 9, and
Petitioners' Exhibit 5, pages 18-22).

13. Follow ng conpletion of the interview process,
Ms. Ruiz was given three panphlets, an Advance D rectives
brochure (a panphlet that explained the living will), a N CA
brochure, in Spanish, titled "Peace of Mnd for an Unexpected

Probl em " °

and a Patient's Bill of Rights brochure. According to
the proof, the panphlets were stapled together, with the Advance
Directives brochure, being the |Iongest, on the bottom followed
by the NI CA brochure, which was a little smaller, and then the
Patient's Bill of Rights brochure, which was the smallest, on
top. As configured, all three brochures were visible when
presented or held. Contenporaneously, Ms. Ruiz was asked to
sign a form acknow edgi ng recei pt of the NI CA brochure. (PHT' s
Exhibit 1, pages 26 and 27). That form provided, as follows:

He recibido el folleto intitul ado

"Tranquilidad Mental" preparado por |a

Asoci aci on de Conpensaci ones por Lestones

Neur ol ogi cas Rel aci onadas con el Naci m ent o,

del Estado de la Florida (Florida Birth-

Rel at ed Neurol ogi cal Injury Conpensation
Associ ation).

Fi rma del Paciente

Fecha:

Testi go:

13



Ms. Ruiz signed the form acknow edgi ng recei pt of the N CA
brochure, and the service representative w tnessed and dated the
form® Thereafter, the service representative provided Ms. Ruiz
with a gift package for expectant nothers, and the pre-

regi stration process was conpleted. 1In all, pre-registration
typically took 10 to 15 minutes to conpl ete.

Findings related to the participating
physi ci ans and notice

14. Pertinent to the participating physicians and the
notice issue, the proof denonstrates that the participating
physicians in this case (Doctors Paul Norris and Bel Barker)
hel d appointments as full-time nenbers of the faculty at the
University of Mam, with the rank of assistant professors of
clinical obstetrics and gynecol ogy, and al so held contracts with

the Public Health Trust to provide, inter alia, supervision for

physi cians in the Trust's resident physician training program
(Petitioners' Exhibits 13 and 14, and PHT's Exhibits 4 and 5).
Among the terns of their agreenment with the Public Health Trust,
Doctors Norris and Barker, as attendi ng physicians in the
resi dent physician training program agreed
4. To supervise nedical care to patients
provi ded by resident physicians to regularly
revi ew t he nedi cal charges of these

patients.

5. To supervise the conpletion of nedical
records by residents physicians.

14



O note, at all tinmes material hereto, Doctor Norris was the
medi cal director of Jackson North Maternity Center and, together
with Dr. Barker and others, an attending physician in the Public
Health Trust's resident training programat the facility.

15. Regarding Mchael's birth, the proof denonstrates that
at or about 4:00 p.m, August 13, 1998, with the fetus at term
Ms. Ruiz presented to Jackson North Maternity Center, in |abor.
Following an initial assessnent, Ms. Ruiz was exan ned by
Wayne McCreath, a physician in the resident training program
who noted the cervix at 2 centineters dilation, effacenent at
90 percent, and the fetus at -1 station, and regular uterine
contractions every 3 mnutes. Menbranes were noted to have
ruptured spontaneously at 3:00 a.m Dr. MCreath's inpression
was intrauterine pregnancy, at 39+ weeks gestation, in |abor,
and he proposed to admt Ms. Ruiz to | abor and delivery.

Dr. McCreath's assessnent and proposal to admt Ms. Ruiz was
reviewed by Dr. Norris, the attending physician at the time, and
approved.

16. Dr. McCreath continued to provide nedical care for
Ms. Ruiz, under the supervision of Dr. Norris, until the
7:00 p.m, shift change, when Dr. Barker assuned the duties of
attendi ng (supervising) physician, and sone tine thereafter
Ceorge Butl er, another physician in the resident training

program was noted to be providing nedical care. Utimately, at

15



6:01 a.m, August 14, 1998, M chael was delivered by cesarean
section, due to arrest in descent and a nonreassuring fetal
heart rate pattern. The operating report nanmes Dr. Barker as
the attending surgeon and Dr. Butler as a resident surgeon.
Notably, with regard to the notice issue, neither Doctor Norris
nor Doctor Barker provided NICA notice to Ms. Ruiz at or
foll ow ng her adm ssion of August 13, 1998, and the only notice
she received was that provided by the hospital at pre-

regi stration.

Resol ution of the notice issue, with regard
to the hospital

17. Petitioners do not dispute that the hospital provided
Ms. Ruiz with a copy of the NI CA brochure at pre-registration
or that she signed the form acknow edgi ng recei pt of the
brochure. Rather, they contend, first, that Ms. Ruiz did not
recei ve notice because she never read the docunents she signed
or the NI CA brochure, and that her failure to read the docunents
or NI CA brochure was reasonabl e or excusable given that, in
their opinion, the procedure the hospital enployed to secure her
signature and deliver the brochure was not adequate to alert her
to their significance. Second, Petitioners contend that neither
t he acknow edgnent form nor the brochure was sufficient, for
reasons hereafter addressed, to satisfy the hospital's notice

obl i gati on under the Pl an.

16



18. To support their first contention, Petitioners offered
the testinmony of Ms. Ruiz who, to support Petitioners
contention that her failure to read the docunents she signed and
the NI CA brochure she received was reasonabl e, observed that the
service representative (Machel e Lockhart Wadl ey) sinply flipped
the bottom up of each page she wanted Ms. Ruiz to sign, never
gave Ms. Ruiz tinme to read before signing, never gave Ms. Ruiz
t he docunents to read before signing or told her to read before
signing, and never told Ms. Ruiz the docunents were of any
| egal significance. Moreover, as for the N CA brochure,

Ms. Ruiz observed that, at the tinme, she was of the opinion it
was sinply anot her baby advertisenent, and of no significance.

19. Considering the proof, Petitioners' first contention,
and the testinony of Ms. Ruiz that was offered to support it,
nmust be rejected for a nunber of reasons. First, given the
routine nature of pre-registration and the passage of tine since
it occurred, it is unlikely that Ms. Ruiz would have any
specific recollection of the events that transpired at the timne.
Mor eover, given the limted nunber of forms Ms. Ruiz signed
during the interview process, discussed supra, and the fact that
her husband al so signed as guarantor or spouse, it is also
unli kely that the process was hurried or that Ms. Ruiz was
seriously deprived of an opportunity to read the fornms or the

NI CA brochure had she chosen to do so. Finally, and nost

17



pertinent to the notice issue, Ms. Ruiz acknow edged in her
testinony that, while she did not read the acknow edgnent form
she was specifically advised that by signing the formshe was
agreeing that she received the NI CA brochure. (PHT's Exhibit 1,
pages 26 and 27). Under such circunstances, and considering
that the brochure was also delivered with two ot her panphlets of
| egal significance (the Advance Directives brochure and the
Patient's Bill of Rights brochure), if Ms. Ruiz failed to
accord the N CA brochure significance, her act of doing so was
not reasonabl e.

20. Petitioners' second contention, regarding the adequacy
of notice with regard to the hospital, was prem sed on their
view that, as worded, neither the acknow edgnent form nor the
NI CA brochure was adequate to satisfy the notice provisions of
the Plan. As for this contention, Petitioners first posit that,
since the NICA brochure stated only injuries that "have occurred
in the course of |abor, delivery or resuscitation in the

i mredi at e postdelivery period in a hospital"” (enphasis added)

were covered, Ms. Ruiz was not on notice that delivery at
Jackson North Maternity Center was covered by the Plan because
Jackson North Maternity Center was not described as a hospital
in the acknow edgnent form the N CA brochure, the facility
signage, or otherwise. Petitioners also posit that, because

nei ther the acknow edgnment form nor the NI CA brochure states

18



t hat Jackson North Maternity Center has participating physicians
on its staff, Ms. Ruiz was not on notice that delivery at
Jackson North Maternity Center was covered by the Pl an

21. Here, Petitioners' second contention nust al so be
rejected. First, Petitioners have stipulated that Jackson North
Maternity Center is a hospital, as that terns is used in the
Plan, and there is no evidence of record that Ms. Ruiz suffered
any confusion over Jackson North Maternity Center's status as a
hospital. Second, there is no requirenent under the notice
provi sions of Section 766.316, Florida Statutes, for the
hospital to advise patients that it has participating physicians
on staff. Rather, such is presuned if notice is given, and the
obligation to disclose their participating status rests with the
physi ci an.

Resol ution of the notice issue, with regard to
the participating physicians

22. Wth regard to the participating physicians, it is
undi sputed that Ms. Ruiz was never given notice by Doctors
Norris and Barker that they were participating physicians in the
Plan, and that the only NI CA notice she received was that
provi ded by the hospital at pre-registration, which failed to
identify any physician associated with the hospital, or reveal
their status as participating physicians.” Nevertheless, it was

the position of Intervenors that the acknow edgnent form signed
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by Ms. Ruiz at pre-registration, and delivery of the N CA
brochure, satisfied the notice provisions of the Plan for the
hospital, as well as the participating physicians.
Alternatively, the Intervenors were of the view that the
participating physicians were not required to give notice, since
Ms. Ruiz presented to the hospital on August 13, 1998, with an
"enmergency nedi cal condition," as defined by Section
395.002(a)(b), Florida Statutes, or the giving of notice was
"not practicable.” 8§ 766.316, Fla. Stat.

23. Gven the proof, it must be resolved that Doctors
Norris and Barker failed to conply with the notice provisions of
the Plan. In so concluding, it is noticed that Intervenors'
contention that the giving of notice by the hospital also
satisfied the participating physicians' independent obligation
to give notice nust be rejected as lacking a rational basis in
fact or, stated otherw se, any conpelling proof that a patient,
simlarly situated as Ms. Ruiz, would reasonably conclude, from
the hospital's notice, that notice was al so given on behal f of
Doctors Norris and Barker. Notably, the acknow edgnment form
signed by Ms. Ruiz at pre-registration did not reveal that it
was al so given on behalf of any physician associated with the
hospital and did not reveal that any physician associated with
the hospital was a participating physician in the Plan. Under

such circunstances, the giving of notice by the hospital could
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not satisfy the participating physicians' independent obligation
to provide notice.® Wth regard to the Intervenors' contention
that the giving of notice was not required or was not
practicable, it is noted that, while the Legislature clearly
expressed its intention in Section 766.316, Florida Statutes,
that notice was not required when a patient presented with an
"enmergency nedical condition,” the Legislature did not absol ve a
health care provider fromthe obligation to give notice when the
opportunity was previously available. Consequently, while
Doctors Norris and Barker were not required to give notice when
they assumed Ms. Ruiz's care at the hospital, because there was
"evi dence of the onset and persistence of uterine contractions
or rupture of the nmenbranes," they nevertheless failed to conply
with the notice provisions of the Pl an because, although there
was a reasonabl e opportunity for themto do so, they failed to

give M's. Ruiz notice at pre-registration.® See Galen of

Florida, Inc. v. Braniff, 696 So. 2d 308 (Fla. 1997); Board of

Regents of the State of Florida v. Athey, 694 So. 2d 46 (Fl a.

1st DCA 1997); Schur v. Florida Birth-Rel ated Neurol ogi cal

I njury Conpensati on Associ ation, 832 So. 2d 188 (Fla. 1st DCA

2002); Turner v. Hubrich, 656 So. 2d 970 (Fla. 5th DCA 1995).
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CONCLUSI ONS OF LAW

Jurisdiction

24. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter of,
t hese proceedings. 8§ 766.301, et seq., Fla. Stat.

Conpensabi lity and award

25. In resolving whether a claimis covered by the Pl an,
the adm nistrative | aw judge nust nmake the foll ow ng
determ nati on based upon the avail abl e evi dence:

(a) Wiether the injury clained is a
birth-rel ated neurological injury. |If the
cl ai mant has denonstrated, to the
satisfaction of the adm nistrative | aw
j udge, that the infant has sustained a brain
or spinal cord injury caused by oxygen
deprivation or nmechanical injury and that
the infant was thereby rendered permanently
and substantially nentally and physically
i npai red, a rebuttable presunption shal
arise that the injury is a birth-rel ated
neurol ogical injury as defined in s.

766. 303(2) .

(b) Whether obstetrical services were
delivered by a participating physician in
t he course of |abor, delivery, or
resuscitation in the i medi ate postdelivery
period in a hospital; or by a certified
nurse mdw fe in a teaching hospita
supervi sed by a participating physician in
t he course of | abor, delivery, or
resuscitation in the i nmedi ate postdelivery
period in a hospital.

8§ 766.309(1), Fla. Stat. An award may be sustained only if the

adm ni strative | aw judge concludes that the "infant has
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sustained a birth-rel ated neurol ogical injury and that
obstetrical services were delivered by a participating physician
at the birth." § 766.31(1), Fla. Stat.

26. "Birth-related neurological injury" is defined by
Section 766.302(2), Florida Statutes, to nean:

injury to the brain or spinal cord of
a live infant weighing at |east 2,500 grans
at birth caused by oxygen deprivation or
mechani cal injury occurring in the course of
| abor, delivery, or resuscitation in the
i mredi ate postdelivery period in a hospital,
whi ch renders the infant permanently and
substantially nmentally and physically
inmpaired. This definition shall apply to
live births only and shall not include
disability or death caused by genetic or
congeni tal abnormality.

27. In this case, it has been established that the
physi ci ans who provi ded obstetrical services at Mchael's birth
were "participating physician[s]," and that M chael suffered a
"birth-rel ated neurological injury.” Consequently, M chael
qualifies for coverage under the Plan, and Petitioners are
entitled to an award of conpensation. 88 766.309 and 766. 31,
Fla. Stat. Here, the parties have stipulated to such award, as
set forth in paragraph 6 of the Findings of Fact.

Noti ce
28. Wiile the claimqualifies for coverage, Petitioners

have sought the opportunity to avoid a claimof Plan inmunity in

a civil action, by requesting a finding that the notice
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provi sions of the Plan were not satisfied. As the proponent of
the immunity claim the burden rested on the health care
providers to denonstrate, nore likely than not, that the notice

provision of the Plan were satisfied. See Galen of Florida,

Inc. v. Braniff, 696 So. 2d 308, 311 (Fla. 1997)("[T] he

assertion of NICA exclusivity is an affirmative defense."); id.
at 309 ("[A]s a condition precedent to invoking the Florida
Birt h-Rel ated Neurol ogical Injury Conpensation Plan as a
patient's exclusive renedy, health care providers nust, when
practicable, give their obstetrical patients notice of their

participation in the plan a reasonable tine prior to

delivery."); Balino v. Departnment of Health and Rehabilitative

Services, 348 So. 2d 349, 350 (Fla. 1st DCA 1977)("[T] he burden
of proof, apart fromstatute, is on the party asserting the
affirmative issue before an adm nistrative tribunal.")

29. At all times material hereto, Section 766.316, Florida
Statutes (Supp. 1998), prescribed the notice provisions of the
Pl an, as foll ows:

Each hospital with a participating physician
on its staff and each participating
physi ci an, other than residents, assistant
residents, and interns deened to be
participating physicians under s.

766. 314(4)(c), under the Florida Birth-
Rel at ed Neurol ogi cal I njury Conpensation

Pl an shall provide notice to the obstetrical
patients as to the limted no-fault
alternative for birth-rel ated neurol ogi cal
injuries. Such notice shall be provided on
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forms furnished by the association and shal

i nclude a clear and conci se expl anation of a
patient's rights and |limtations under the
plan. The hospital or the participating
physician may el ect to have the patient sign
a form acknow edgi ng recei pt of the notice
form Signature of the patient

acknow edgi ng recei pt of the notice form

rai ses a rebuttable presunption that the
notice requirenents of this section have
been net. Notice need not be given to a
pati ent when the patient has an energency
medi cal condition as defined in s.

[ 395.002(9)(b)] or when notice is not
practicabl e.

"Enmergency nedical condition" is defined by Section
395.002(9)(b), Florida Statutes (Supp. 1998), to nean:
(b) Wth respect to a pregnant wonman:
1. That there is inadequate tinme to effect
safe transfer to another hospital prior to
del i very;
2. That a transfer may pose a threat to the
health and safety of the patient or fetus;
or
3. That there is evidence of the onset and
persi stence of uterine contractions or
rupture of the nenbranes.

30. Under circunstances simlar to those presented in this

case, the court in Board of Regents v. Athey, 694 So. 2d 46

(Fla. 1st DCA 1997), spoke to the independent obligation of the
partici pating physician and the hospital to accord the patient
notice, as mandated by Section 766.316, Florida Statutes, as

foll ows:

25



Under the plan, a "participating physician"
is one who is "licensed in Florida to
practice nedi cine who practices obstetrics
or performnms obstetrical services either ful
time or part tinme and who had paid or was
exenpted from paynent at the tine of the
injury the assessnment required for
participation” in NICA. Section 766.302(7),
Fla. Stat. (1989). Thus, if a hospital has
a "participating physician” on staff, to

avail itself of N CA exclusivity the
hospital is required to give pre-delivery
notice to its obstetrical patients. In

addi tion, except for residents, assistant
residents and interns who are exenpted from
the notice requirenent, a participating
physician is required to give notice to the
obstetrical patients to whomthe physician
provi des services. Under section 766. 316,
therefore, notice on behalf of the hospital
will not by itself satisfy the notice
requi renent inposed on the participating
physi ci an(s) involved in the delivery .

[ Conversely, it reasonably foll ows,
noti ce on behalf of the participating
physician will not by itself
satisfy the notice requirenent inposed on
the hospital.]

|d. at 49. The court concluded that "health care provi ders who
have a reasonabl e opportunity to give notice and fail to give
pre-delivery notice under section 766.316, will lose their N CA

exclusivity . . . ." 1d. at 50. Accord Schur v. Florida Birth-

Rel at ed Neurol ogi cal I njury Conpensati on Associ ation, 832 So. 2d

188 (Fla. 1st DCA 2002). Consequently, as noted in the Findings
of Fact, the hospital denonstrated that it conplied with the
notice provisions of the Plan, but the participating physicians,

who had a reasonabl e opportunity to do so, did not.
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CONCLUSI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED t hat the claimfor conpensation filed by
Juanita Ruiz and M guel Angel Ruiz, as parents and natural
guardi ans of Mchael A Ruiz, a mnor, and Juanita Ruiz and
M guel Angel Ruiz, individually, be and the same is hereby
approved.

It is FURTHER ORDERED that the hospital conplied with the
notice provisions of the Plan, but the participating physicians
did not.

It is FURTHER ORDERED that the follow ng benefits are
awar ded:

1. Petitioners, Juanita Ruiz and M guel Ruiz, are awarded
$190. 65 for expenses previously incurred. § 766.31(1)(a), Fla.
Stat. Such award shall be paid inmediately, and all future
expenses shall be paid as incurred. 8 766.31(2), Fla. Stat.

2. Petitioners, Juanita Ruiz and M guel Ruiz, are awarded
a lunmp sum of $100, 000.00. § 766.31(1)(b), Fla. Stat.

3. Petitioners, Juanita Ruiz and M guel Ruiz, are awarded
$10,580. 33 for attorney's fees and ot her expenses incurred in
connection with the filing of the claim 8§ 766.31(1)(c), Fla.

St at .
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It is FURTHER ORDERED t hat pursuant to Section 766.312,
Florida Statutes, jurisdiction is reserved to resolve any
di sputes, should they arise, regarding the parties' conpliance
wth the terms of this Final Oder

DONE AND ORDERED this 28th day of Septenber, 2004, in

Tal | ahassee, Leon County, Florida.

W LLI AM J. KENDRI CK

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 28th day of Septenber, 2004.

ENDNOTES

1/ Petitioners' Exhibit 3 (the deposition of Paul Norris, MD.)
was initially marked for identification, but was physically

wi thdrawn and is not anong Petitioners' exhibits. However,

Dr. Norris' deposition is of record, having been marked and
received into evidence as University of Mam's Exhibit 1.
Petitioners' Exhibits 10 and 18 were marked for identification
but, given the objection of Intervenor University of Mam, not
received into evidence. Petitioners' Exhibit 20, the continued
deposition of Barry Materson, MD., was taken post-hearing, on
June 28, 2004, and, there being no objection, received into

evi dence.

2/ Al citations are to Florida Statutes (1997) unl ess
ot herw se i ndi cat ed.
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3/ Re-designated as Section 395.002(9)(b), from Section
395.002(8)(b), to conformto anmendnments by Chapter 98-89,
Section 23, Laws of Florida, and Chapter 98-171, Section 37,
Laws of Florida. See 8§ 766.316, Fla. Stat. (Supp. 1998), note
2.

4/ The Application for Medicaid was a sinple fill-in-the-blank
formthat should have required no nore than two mnutes to
conplete and sign. (Petitioners' Exhibit 6, page 28).

5/ Ms. Ruiz was conversant and literate in Spanish, but no
ot her | anguage.

6/ Translated, the formread, as foll ows:

| have received the brochure entitled 'Peace
of M nd'" prepared by the Associ ation of
Conmpensati on for Neurological Injuries

Rel ated to Birth of the State of Florida
(Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Associ ati on).

(Transcript, pages 84 and 85, and PHT's Exhibit 1, pages 65
and 66).

7/ The acknow edgnent form signed by Ms. Ruiz is actually

st anped on a Jackson Menorial Hospital form C-255 (Progress
Record). (PHT's Exhibit 3). In the lower right hand corner of
the Progress Record appears a "Patient inprint," which includes
Ms. Ruiz's nanme, as well as the nane of Dr. Norris. Notably,
the Patient inprint is not generated or applied to the patient's
medi cal records, until adm ssion. (Petitioners' Exhibit 6,
pages 47-50). Consequently, the Patient inprint was not on the
docunent when it was signed by Ms. Ruiz.

8/ In so concluding, the participating physicians' expectation
that the hospital would provide notice on their behalf,
general ly before adm ssion, has not been overl ooked. (PHT' s
Exhi bit 2, pages 24-34). However, as heretofore noted, the
hospital's notice did not reveal that it was also given on
behal f of the physicians or that any physicians were
participating physicians in the Plan. Consequently, although
joint notice may have been the intention of the hospital, and
the participating physicians, the notice provided was inadequate
to achieve that result.
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9/ In so concluding, it is noted that all attending physicians
at the hospital were participating physicians in the Pl an;
services at the hospital were I[imted to maternity services, as
wel | as some outpatient gynecol ogi cal services, but no prenatal
care was provided; and, typically, the first services a patient
received followed the onset of |abor, when the patient presented
to the hospital for the birth of her child. (PHT's Exhibit 2,
page 65, Petitioners' Exhibit 9, pages 6 and 15, Petitioners
Exhibit 6, pages 12 and 20). Consequently, it was commonly
known that the only contact a patient had with the hospita

prior to the onset of |abor, and the only opportunity the
hospital and the physicians it enployed had to give notice prior
to the onset of |abor, was at pre-registration

COPI ES FURNI SHED
(By certified mail)

Charl es H. Baunberger, Esquire
Rossnan, Baunberger & Reboso, P. A
44 \W\est Fl agler Street, Suite 2300
Mam , Florida 33130-1808

David W Bl ack, Esquire
Frank, Weinberg & Bl ack, P.L.
7805 Sout hwest 6 Court

Pl antation, Florida 33324

Kenney Shi pl ey, Executive Director
Fl orida Birth-Rel at ed Neurol ogi cal

I njury Conpensation Association
1435 Pi ednont Drive, East, Suite 101
Post O fice Box 14567
Tal | ahassee, Florida 32308

Stephen A Stieglitz, Esquire

Met r o- Dade Cent er

111 Northwest First Street, Suite 2800
Manm , Florida 33128-1993

Steven E. Stark, Esquire

Fow er, Wiite, Burnett, P.A

Bank of Anerica Tower, 17th Fl oor
100 Sout heast Second Street
Mam, Florida 33131
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Bel Barker, MD

Jackson North Maternity Center
14701 Northwest 27th Avenue
Opa Locka, Florida 33054

Jackson North Maternity Center
14701 Northwest 27th Avenue
Opa Locka, Florida 33054

Ms. Charl ene W I oughby
Department of Health

4052 Bal d Cypress Way, Bin C75
Tal | ahassee, Florida 32399-3275

NOTI CE OF RIGHT TO JUDl Cl AL REVI EW

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Sections 120.68 and 766. 311
Florida Statutes. Review proceedings are governed by the Florida
Rul es of Appellate Procedure. Such proceedi ngs are commenced by
filing the original of a notice of appeal with the Agency Cerk
of the Division of Admi nistrative Hearings and a copy,
acconpanied by filing fees prescribed by law, with the
appropriate District Court of Appeal. See Section 766. 311,
Florida Statutes, and Florida Birth-Rel ated Neurol ogical Injury
Conpensati on Association v. Carreras, 598 So. 2d 299 (Fla. 1st
DCA 1992). The notice of appeal nust be filed wthin 30 days of
rendition of the order to be revi ened.
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